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"Where the only component of the
earlier trade mark which could be
regarded as creating a similarity with a
later trade mark is the subject of a
disclaimer to any exclusive right, the
examiner will not consider the marks to
be similar enough to create a likelihood
of confusion.

The registrar will treat a disclaimer as an
admission that the disclaimed component
of the earlier mark is not, by itself,
distinctive of the proprietor's goods and/or
services. In_that case, its presence in
another _party's trade _mark cannot give

rise to a likelihood of confusion."
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[W]here a trader adopts words in
common use for his trade name, some
risk of confusion is inevitable. But that
risk must be run unless the first user is
allowed wunfairly to monopolise the
words.

> TYINY
Cadbury Schweppes Pty Ltd v. Pub
Squash Co Pty Ltd [1981] 1 All ER 213,
218.7
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"What we are dealing with here are
magazine titles which, realistically, are
in somewhat different category from
marks used on the usual run of
manufactured products. [...] there is
nothing in the statement which is
contrary to the assertion that the title of
a periodical publication such a
magazine is a somewhat different
animal from a trademark for, say, an
electric light bulb. In the latter case a
purchaser may care a lot who made the
bulb — what its source is, or who is
behind it, as a guarantee of quality. In
the case of a magazine, its title functions
much more as the symbol by which he
obtains assurance as to source or
sponsorship or expected quality. I doubt
that purchasers of two magazines in the
same field normally have any interest in
whether they are published by the same
or different publishers. Magazines are
bought for their expected contents and
their titles are the means by which the
desired contents are obtained; just as
one goes to buy soap or gasoline or
candy, one steps up to the magazine rack
to select the Atlantic Monthly or Popular
Mechanics or Playboy. Furthermore, in
one way or another, periodical titles,
even though registrable as trademarks,
have a way of strongly suggesting their
content. The majority implies that
periodical publications are no different
from other merchandise but is unable to
cite anything quite like them. Since
magazine purchasers are used to the
idea that there is more than one
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magazine in_the same _field, perforce
containing similar contents — such as
Photography, Popular Photography, and
Modern  Photography; or Popular
Mechanics, Mechanics Illustrated, and
Popular science; or True, True Story,
True Secrets, True Experience, True
Romance, and True Detective; or
Scientific American and American
Scientist; or Woman's circle, Lady's
Circle and Family Cirlce; or House
Beautiful and House & Garden; or
American Home abd Better Homes and
Gardens; all titles of which I take
Judicial notice from having casually
persued a couple of magazine racks
available to the general public-
magazine purchasers have a degree of
sophistication _or _selection _know-how
which does not necessarily exist in_the
purchase of a can of beans or paint.
They normally discriminate.
Trademarks for magazines and for other
periodicals do have some similarities to
other trademarks, but there are
nevertheless differences which must be

taken into account."
[MP1Ra NN NWNTNN]
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